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INTRODUCTION 



The identification of young children in need of special education and related services has been an issue with 
advocates, service providers, parents, researchers, and policy makers for years. The enactment in 1975 of the 
Education for All Handicapped Children Act (P. L. 94-142) required states and jurisdictions to provide special 
education and related services to children identified by the disability categories enumerated in the law 
(hereinafter referred to as Part B categories). This hard- won legislation was deemed an important civil rights act 
for children with disabilities, and it was important to specify just who was protected by this law. 




As implementation of this legislation continued throughout the late 
1970s and into the 1980s, concerns were raised in some quarters 
about how applicable and appropriate some of the disability 
categories are for very young children. The research community 
was, and remains, concerned that in young children, some 
developmental domains are so interrelated — e.g., cognition and 
language — that the underlying disability may not be readily 
determined. The emphasis on assignment of a disability category in 
order to provide access to services may result in inappropriate 
diagnoses and services. Some advocates maintain that labeling 
children with some disabling conditions in their early years creates a 
self-fulfilling prophecy and unfairly stigmatizes children who, with 
early intervention, may not continue to need special education. 

To address these concerns and to support states that had begun using 
noncategorical eligibility criteria for preschoolers, Congress 
incorporated several revisions addressing eligibility for preschoolers 
in subsequent reauthorizations of the law. In 1986, P. L. 99-457 
encouraged states to serve all eligible children with disabilities from 
age 3 and relieved states of reporting to the U. S. Department of 
Education the numbers of 3 through 5-year-olds served by disability 
category. In 1991, P. L. 102-119 amended the law, by then renamed 
the Individuals with Disabilities Education Act (IDEA), to allow 



The National Early Childhood Technical Assistance Center 

919-962-2001 • phone 919-966-7463 • fax 
www.nectac.org • web nectac@unc.edu • email 



«'% TA&D 



NETWORK 



states, at their option, to incorporate an additional 
disability category for children, ages 3 through 5 
years, who are experiencing developmental delays. 
The IDEA Amendments of 1997, P. L. 105-17, 
expanded the options that state and local education 
agencies (LEAs) have to identify young children 
with disabilities. States and LEAs could apply the 
term developmental delay, or a term defined by the 
state to include children experiencing 
developmental delay, to 3- through 9-year-olds. The 
regulations for P. L. 105-17 charged the states with 
defining developmental delay, the age range to 
which it applies, and the diagnostic instruments and 
procedures that will be used to determine delay in 
the developmental areas. If the state has such a 
definition, LEAs may choose to use the state term, 
applying it to the age range specified by the state, 
but they may not use a locally defined term. P.L. 
105-17 also reinstated a reporting requirement that 
children ages 3 through 5 served under Part B of 
IDEA be counted by disability category. The 
Individuals with Disabilities Education 
Improvement Act of 2004, P.L. 108-446, clarified 
that the age range for developmental delay is ages 3 
through 9, or any subset of that range, including 
ages 3 through 5. The most recent regulations 
reaffirmed the states’ role in deciding whether to 
use a developmental delay category, defining it, and 
assigning an age range. LEAs may use 
developmental delay only if they use the states’ 
definition and age range. The Part B disability 
categories currently included in IDEA are presented 
in Table 1. Table 2 presents the Part B regulations 
for developmental delay. 

In response to states’ interest in whether or how 
other states are using developmental delay or other 
eligibility category specific to 3- through 9-year- 
olds, the author reviewed the current eligibility 
classifications and criteria as retrieved from states’ 
Web sites and/or provided by the coordinators of 
the state Part B -Section 619 programs, including the 
District of Columbia. The results of the analysis are 
discussed below and are summarized in Tables 3 
and 4. Attachment 1 presents a summary of all the 
states’ eligibility policies: disability term(s) for 
early childhood, the age range to which it applies, 
criteria for eligibility under that term, notes on the 
state’s use of the term, including the relationship of 
the term to other Part B categories, whether 
eligibility policies address transition from Part C to 
Section 619 services, and additional information on 
the age range of developmental delay/other early 
childhood disability category, and other comments. 



Table 1 

Part B Disability Categories Under IDEA 

SEC. 602. DEFINITIONS 

Except as otherwise provided, in this title: 

(3) Child with a disability 

(A) In general — The term “child with a disability” means a 
child — 

(i) with mental retardation*, hearing impairments (including 
deafness), speech or language impairments, visual impairments 
(including blindness), serious emotional disturbance (referred 
to in this title as “emotional disturbance”), orthopedic 
impairments, autism, traumatic brain injury, other health 
impairments, or specific learning disabilities; and 

(ii) who, by reason thereof, needs special education and 
related services. 

(B) Child aged 3 through 9 — The term “child with a 
disability” for a child aged 3 through 9 (or any subset of that 
age range, including ages 3 though 5), may, at the discretion of 
the State and the local educational agency, include a child — 

(i) experiencing developmental delays, as defined by the 
State and as measured by appropriate diagnostic instmments 
and procedures, in one or more of the following areas: physical 
development, cognitive development, communication developm 
emotional development, or adaptive development; and 

(ii) who, by reason thereof, needs special education 
and related services. 

Individuals with Disabilities Education 
Improvement Act of 2004. 

*Note that in 2010, PL 111-256 changed the term "mental 
retardation" to " intellectual disability 



FINDINGS 

The analysis revealed a near universal adoption of 
an early childhood disability category and eligibility 
criteria, an increase in the number of states that 
extend the age range for the use of Developmental 
Delay or other early childhood category, a large 
number of states using the same or very similar 
quantitative criteria for delay while there is still a 
wide variation in degree of delay required, and 
relatively few explicit policies for continuity of 
eligibility from Part C early intervention to 
preschool special education. 

Disability Terminology Used for 
Young Children 

State eligibility policies for young children under 
Part B of IDEA have evolved to reflect best practice 
and to respond to changes in the federal law. As 
shown in Table 4, fifty of the fifty-one jurisdictions 
included in this analysis include a disability 
category unique to young children or a non- 
categorical approach to identification of eligible 
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Table 2 

IDEA Regulations Related to Developmental Delay 
for Children Ages 3 Through 9 Years 



§300.8 Child with a disability. 

(a) General. (1) Child with a disability means a child 
evaluated in accordance with Sec. Sec. 300.304 through 
300.311 as having mental retardation*, a hearing 
impairment (including deafness), a speech or language 
impairment, a visual impairment (including blindness), a 
serious emotional disturbance (referred to in this part as 
"emotional disturbance"), an orthopedic impairment, 
autism, traumatic brain injury, an other health impairment, 
a specific learning disability, deaf-blindness, or multiple 
disabilities, and who, by reason thereof, needs special 
education and related services. 

(2)(i) Subject to paragraph (a)(2)(h) of this section, if it 
is determined, through an appropriate evaluation under 
Sec. Sec. 300.304 through 300.311, that a child has one of 
the disabilities identified in paragraph (a)(1) of this 
section, but only needs a related service and not special 
education, the child is not a child with a disability under 
this part. 

(ii) If, consistent with Sec. 300.39(a)(2), the related 
service required by the child is considered special 
education rather than a related service under State 
standards, the child would be determined to be a child with 
a disability under paragraph (a)(1) of this section. 

(b) Children aged three through nine experiencing 
developmental delays. Child with a disability for children 
aged three through nine (or any subset of that age range, 
including ages three through five), may, subject to the 
conditions described in Sec. 300.111(b), include a child— 

(1) Who is experiencing developmental delays, as 
defined by the State and as measured by appropriate 
diagnostic instruments and procedures, in one or more of 
the following areas: physical development, cognitive 
development, communication development, social or 
emotional development, or adaptive development; and 

(2) Who, by reason thereof, needs special education 
and related services. 

[Note: (c) (1-13) includes definitions of other terms used in the 
definition of a child with a disability] 



§ 300.111(b) Children experiencing 
developmental delays. 

(b) Use of term developmental delay. The following 
provisions apply with respect to implementing the child 
find requirements of this section: 

(1) A State that adopts a definition of 
developmental delay under Sec. 300.8(b) determines 
whether the term applies to children aged three through 
nine, or to a subset of that age range (e.g., ages three 
through five). 

(2) A State may not require an LEA to adopt and 
use the term developmental delay for any children 
within its jurisdiction. 

(3) If an LEA uses the term developmental delay for 
children described in Sec. 300.8(b), the LEA must 
conform to both the State's definition of that term and 
to the age range that has been adopted by the State. 

(4) If a State does not adopt the term developmental 
delay, an LEA may not independently use that term as a 
basis for establishing a child's eligibility under this part. 

(c) Other children in child find. Child find also must 
include— (1) Children who are suspected of being a 
child with a disability under Sec. 300.8 and in need of 
special education, even though they are advancing from 
grade to grade; and 

(2) Highly mobile children, including migrant 
children. 

(d) Construction. Nothing in the Act requires that 
children be classified by their disability so long as each 
child who has a disability that is listed in Sec. 300.8 and 
who, by reason of that disability, needs special 
education and related services is regarded as a child 
with a disability under Part B of the Act. 

(Authority: 20U.S.C. 1401(3); 1412(a)(3)) 



From Assistance to States for the Education of Children with Disabilities and Preschool Grants for Children with Disabilities; Final Rule (August 14, 2006). 
*Note that in 2010, PL 111-256 changed the term “ mental retardation” to “ intellectual disability. ” 
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Table 3 

Disability Terms and Age Ranges for Developmental Delay or Other Early 
Childhood Eligibility Special Education Classifications in the States 

Disability Terms Used 

“Developmental delay (DD)” or a variant such as “Significant Developmental Delay” is used by 42 (an increase 

from 38 in 2007) states: 

AL, AK, AZ, CT, DE, DC, FL, GA, HI, ID, IL, IN, KS, KY, LA, ME, MD, MA, MI, MN, MS, MO, MT, NE, NV, NH, NM, 

NC, OH, OK, OR, PA, RI, SC, SD, TN, UT, VT, VA, WA, WI and WY. 

Other disability terms are used by 1 1 states for some or all of the age range 3 through 9. 

AZ “Preschool severe delay” ( in addition to DD) 

AR “Noncategorical” 

CA “Established medical disability” 

CO, NJ “Preschool child with a disability” 

DE “Preschool speech delay” ( in addition to DD) 

IA “Eligible individual, noncategorical birth through age 21” 

NY “Preschool student with a disability” 

ND “Non-categorical delay” 

TX “Noncategorical early childhood” 

WV “Preschool special needs” 

Age Ranges for Developmental Delay, Other Early Childhood Disability Categories 
and Noncategorical Policies 

Birth through 8 (1) NE 

through 9 (1) MS 

Ages 2 through 6 (1) VA ( The only state to have lowered the age range since 2007, see 

http://www.doe.virginia.gov/special_ed/regulations/state/fast_facts/fast_ 
fact_dev_delay. pdf for the rationale) 

Ages 3 through 4 (2) CA ( For Established medical disability ), DE (For Preschool Speech 

Delay, DD is through age 8 ) 

through 5 (19) AR, CO, CT, FL, IN, ME, MO 1 , MT, NV, NJ, NY, OH, OR, PA, SD, 

TX, VT, WV and WI 

1 If identified as DD before kindergarten age 
through 6 (1) MN 

through 7 (4) DC, MI, NC, and UT 

through 8 (9) AL, AK, DE (DD), HI, KY, LA, OK, RI and WA 

through 9 (13) AZ, GA 2 , ID, IL, KS, MD, MA, NH, NM, ND, SC, TN 2 and WY 

2 Initial eligibility determined before child’s seventh birthday 
All Ages (1) IA (Eligible individual, birth through age 21) 
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children. Forty-two (42) states have chosen to use 
the term “developmental delay” or a variant such as 
“significant developmental delay” as a disability 
category for eligible young children. For many 
years before the addition of developmental delay as 
a disability category under Part B, some states 
chose to use more generic descriptors of disability 
for young children or may even have adopted non- 
categorical eligibility policies for all ages. Terms 
such as “preschool special needs,” among others, 
were adopted by states to more appropriately 
address the unique developmental status of young 
children and to avoid premature and self-fulfilling 
labeling. Eleven states use terms other than 
developmental delay for disability in young 
children. 



Four (4) states specify the other Part B disability 
categories that DD may be used in place of. 

AR, DC, NY, OH, TX 

One (1) state has a policy that separates preschool 
developmental delay from their extended age range 
developmental delay category, thus permitting 
LEAs to use developmental delay for preschool 
children and not for school age children. 

NE - Developmental delay must be considered 
as one possible eligibility category for 
infants and toddlers birth through age 
four, and is a discretionary option for 
school districts and approved cooperatives 
to use for children age five through eight. 

Eligibility Criteria 



Age Ranges Used by States for 
Developmental Delay 

IDEA ’97 provided for the extension of 
developmental delay by allowing states to adopt the 
term for the age range 3 through 9, or any subset of 
that age range. Thirty (30) states (up from 23 in 
2007) extend the age range for developmental delay 
beyond age five. The number of states having upper 
age limits at ages <5 through 9 for developmental 
delay/preschool disability category/noncategorical 
approach compared to the last analysis of this data 
is presented in Table 4. 

Table 4 

States' Upper Age Limit for Developmental 
Delay or Noncategorical Eligibility 



Through age \ 2007 \ 2011 




Note : In 2007 \ one state had both DD through age 9 
and a noncategorial option for all ages. 



Relationship Between Developmental Delay 
and Other Part B Categories 

Fifteen (15) states use developmental delay, or 
other early childhood disability term, only after 
considering other disability categories. 

AK, AZ, CO, DC, ID, ME, MI, MS, NM, ND, 
OH, TN, UT, WI and WY 



Forty-three (43) states use quantitative criteria for 
determining developmental delay or state- 
designated early childhood disability category. 

Thirty-nine (39) states use standard deviations (SD) 
below the mean on a norm-referenced instrument as 
criteria for delay, with 23 of them using a 
combination of 2.0 SD below the mean in at least 
one developmental area and/or 1.5 SD below the 
mean in 2 or more developmental areas. The range 
of all SD criteria used is 1.0 SD - 3.0 SD, ranging 
from one to three developmental areas. 

Twenty-one (21) states use percent delay criteria 
ranging from 25-50% in one area and from 20-25% 
in two or more areas. 

Fourteen (14) states specify quantitative criteria but 
expressly permit informed team consensus, 
professional judgment or informed clinical opinion 
in lieu of quantitative criteria. 

CO, CT, DE, FL, HI, KY, MN, MO, NE, NM, 
NC, ND, OK and SD 

Nine (9) states expressly permit early childhood 
eligibility based on the diagnosis of a condition 
associated with disability. Eligibility criteria for 
other Part B categories such as intellectual 
disability or other health impaired may also include 
diagnosed conditions. 

CA, CO, MD, MN, MS, NE, ND, VT and VA 

Eight (8) states do not specify quantitative criteria, 
but provide guidance, including decision making 
procedures, and/or permit LEAs to set criteria. 

IL, IA, KS, MA, NE, NH, TX and VA 
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Eligibility Policies and Transition 



REFERENCES 



A comparison of states’ Part C eligibility criteria 
(Ringwalt, 2011) with states’ preschool special 
education eligibility criteria found seventeen (17) 
states, listed below, with at least one element of 
uniform quantitative eligibility criteria across the 
two programs. Note that this comparison did not 
address the likelihood of a child served in Part C 
being eligible for preschool special education, 
which may be addressed in another paper. 

CT, GA, ID, IN, KY, LA, ME, MD, MS, NJ, 

NY, NC, OK, OR, PA, RI and TN 

At least two (2) states have eligibility policies that 
may improve transition from Part C to Part B. 

AL - Any evaluation is considered valid for 
determining initial eligibility for special 
education services if that evaluation is 
conducted within one year to the date of 
the IEP Team meeting to discuss what 
additional data, if any, is needed to 
determine eligibility. 

VT - A child who received special instmction, 
developmental therapy services or speech 
services through an IFSP shall be eligible 
for EEE without need for additional 
evaluation. 

CONCLUSION 

States have exhibited a strong interest in using the 
option of a developmental delay eligibility category 
for young children served by IDEA, and in 
extending the age range to which it applies. While 
most states use quantitative criteria, many also use 
informed team consensus or eligibility based on a 
diagnosed condition associated with a disability. 
States have addressed the local option provision in 
the law to encourage the continued use of 
developmental delay. And, they are beginning to 
address policy provisions that might ease transition 
from Part C to Part B. 

NECTAC maintains information on states’ early 
intervention and special education eligibility 
policies for young children on our web site. Please 
address your updates, questions, or clarifications to 
the author at NECTAC. 
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Ringwalt, S. (2011). State Part C eligibility criteria. 
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Rosa’s Law, Pub.L. No. 111-256, 124 Stat. 2643 
(2010). Retrieved from 
http : //www . gpo . go v/fdsy s/pkg/PL A W - 
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In addition, specific state policy citations are 
contained in Attachment 1- Summary Table of State 
Early Childhood Special Education Eligibility 
Criteria, January 2011. 
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Attachment 1 

Summary Table of Early Childhood Special Education Eligibility Criteria 
in the States, and District of Columbia 
Compiled by NECTAC 
January 201 1 
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